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tHniteb States Court of Appeals 

DISTRICT OF COLUMBIA 


William M. Williams, appellant 


Ray L. Huff, General Superintendent of the D. C. Penal 

Institutions, appellee 


APPEAL PROM THE UNITED STATES DISTRICT COURT FOR Tffg 

DISTRICT OP COLUMBIA 


COUNTERSTATEMENT 

The petition for a write of habeas corpus in this case read as 
follows: 

I am filing petition for Writ of Habeas Corpus on the grounds 
that I was not represented by counsel during my trial; no one 
asked me if I wished counsel to represent me; taking advise 
from layman that: If I pleaded guilty I would receive proba¬ 
tion, and being-ignorant of law I pleaded guilty, without the 
assistance of counsel and received my present term, therefore, 
petitioner respectfully requests that he be brought to Court and 
be represented by able counsel (App. 8.) 

The return pointed- out that petitioner was convicted of as¬ 
sault with a dangerous weapon upon his plea of guilty in Crim¬ 
inal No. 67,872, and that the judgment therein contained the 
following recital: 

***** The defendant, William M. Williams, appearing 
in proper person, and having been advised of his constitutional 
right to counsel, and having been asked whether he desired 
counsel assigned, replied that he did not, * * *” (App. 10.) 
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On return day the Court considered the pleadings and de¬ 
clined to allow petitioner to testify in this state of the record. 
The writ was accordingly discharged (App. 12.) 

ISSUE 

May a recital in a criminal judgment that the defendant made 
a waiver of the right to counsel be contradicted in a habeas cor¬ 
pus proceeding? 


I SUMMARY OF ARGUMENT 

It is essential to the validity of a judgment of conviction that 
the defendant should have been afforded the right to the assist¬ 
ance of counsel or that he should have voluntarily waived that 
right. In every criminal trial the trial court must perfect its 
jurisdiction over the defendant by safeguarding him in that 
respect. Having the power and duty to determine and perfect 
its own jurisdiction its determination that it has jurisdiction 
over the defendant becomes a matter of record which cannot be 
impeached in a collateral proceeding. 

ARGUMENT 

I 

In Johnson v. Zerbst, 304 U. S. 458 (1938), the Supreme 
Court laid down the then novel proposition that the consti¬ 
tutional right to the assistance of counsel was to be enforced 
as a jurisdictional fact in criminal trials. The accused was to 
have counsel, but it was permissible for him to waive that 
right. “Waiver’’ means the voluntary relinquishment of a 
known right. If he had neither had counsel nor waived the 
right to same the judgment was invalid. . 

The profound effect of this decision on the stability of crim¬ 
inal judgments needs no argument, and it is apparent that a 
problem of first magnitude was precipitated: What steps could 
be taken to insure that criminal judgments once rendered 
would endure against collateral attack? The following por¬ 
tion of the opinion in the Johnson case suggested the answer: 

The constitutional right of an accused to be repre¬ 
sented by counsel invokes, of itself, the protection of a 


trial court, in which the accused—whose life or liberty 
is at stake—is without counsel. This protecting duty 
imposes the serious and weighty responsibility upon the 
trial judge of determining whether there is an intelli¬ 
gent and competent waiver by the accused. While an 
accused may waive the right to counsel, whether there 
is a proper waiver should be clearly determined by the 
trial court, and it would be fitting and appropriate jor 
that determination to appear upon the record. [Italics 
supplied.] 

Trial courts, therefore, were to actively protect the accused by 
appointing counsel, or by advising the accused of his right to 
counsel and ascertaining as a fact whether the accused could 
make a waiver. Once determined, the fact of representation 
or of waiver was to be made of record. Facts recited in a court 
record were said to be incontrovertible in Walker v. Johnston, 
312 U. S. 275, 284 (1941), and the accepted rule is that>in a 
habeas corpus proceeding facts dehors the record may be shown, 
but facts inconsistent with it may not be shown ( Clawans v. 
Rives, 70 App. D. C. 107, 109, 104 F. (2d) 240, 242 (1939)). 
In Riddle v. Dyche, 262 U. S. 333 (1923) petitioner sought re¬ 
lease in habeas corpus, stating as grounds that he was con¬ 
victed by a jury consisting of only eleven men, or no jury at all 
in the common law sense. The judgment in the criminal 
cause recited that “a jury of good and lawful men” had been 
impanelled and sat in the case. The Supreme Court held 
that this recital was incontrovertible and petitioner could not 
impeach it collaterally. 

The conclusion reasonably drawn from these authorities is 
that protection for the accused is not inconsistent with stability 
in judgments. The trial court advised the accused of his right 
to counsel, and he thereafter elected to forego this right. 
It is immaterial that the judgment did not further recite that 
the waiver was voluntary and intelligent. It must be taken 
for certain that the court literally had advised the accused of 
his right. Appellant contends that whether there was an in¬ 
telligent waiver is a question of fact in each case, but it ifiust 
be presumed that the court which took the plea performed 



its duty and answered that question to its own satisfaction at 
that time. The recital shows a voluntary relinquishment of 
a known right, which is the essence of a waiver. The Court 
therefore was correct in refusing to allow the recital to be 
contradicted. 

As against this line of reasoning, may be considered appar¬ 
ently inconsistent dispositions of subsequent cases by the Su¬ 
preme Court. 

In United States ex rel. McCann v. Adams, 320 U. S. 220, the 
petition filed in the District Court and supported by affidavits 
raised the issue whgther petitioner, who had not been repre¬ 
sented by counsel, had made an intelligent waiver of counsel. 
The District Court dismissed the petition, and the Circuit 
Court of Appeals affirmed (2 Cir., 136 F. 2d 680). The Su¬ 
preme Court reversed, saying that the pleadings adequately 
raised the issue and that the issue had been explicitly with- 
- drawn from earlier proceedings. The significance of the ruling 
requires reference to the earlier history of the case. McCann 
was convicted of using the mails to defraud. He had studied 
law and was a business man of considerable experience. At the 
trial he insisted on trying his own case, declining appointed 
counsel, insisting that no attorney could master the facts as well 
as he. Not only did he decline counsel but he made a written 1 
waiver of jury trial, and this waiver was approved by the trial 
court. On appeal to the 2d Circuit Court of Appeals, that 
Court issued a writ of habeas corpus in aid of its appellate juris¬ 
diction and the case revolved on the issue whether a layman 
could waive jury trial without assistance of counsel. That 
Court decided he could not, 126 F. (2d) 774, but the Supreme 
Court reversed (317 U. S. 269). The subsequent ruling by 
the Supreme Court on the question of waiver of counsel might 
be distinguished on the ground the Court expressly said the 
issue had been withdrawn from the earlier proceedings. But 
there was no dispute that McCann had relinquished the right 
to counsel with knowledge of his right. The fact, that the Su¬ 
preme Court ruled that McCann was entitled to a hearing as to 
whether that waiver was intelligent might, m the circum- 


stances, be considered inconsistent with the theory that a 
waiver becomes incontrovertible when made a fact of record. 

The case of Centers v. Sanford, 315 U. S. 784, may also ap¬ 
pear inconsistent. In that case the petition alleged a denial 
of counsel. The record showed counsel was appointed. Peti¬ 
tioner was heard and said he did not know any attorney had 
been appointed for him and further testified that he pleaded 
guilty under stress. The petition was dismissed, and on appeal 
the 5th Circuit Court of Appeals affirmed, saying that the 
heavy burden of contradicting a recital in the record had not 
been sustained (120 F. (2d) 217). This judgment was vacated' 
by the Supreme Court with the consent of the United States 
and remanded to the District Court with permission to reopen 
for the purpose of taking further evidence on all issues. Of 
course, a vacation by consent is not compelling authority, but 
this disposition is significant at least in showing approval by 
the Supreme Court of contradicting the record. 

CONCLUSION 

Judgments in criminal cases ought to have a fair degree of 
stability. The right to assistance of counsel is a right to be 
enforced by the trial court in perfecting its jurisdiction, and its 
determination that it does have jurisdiction in this respect is 
not subject to impeachment in collateral proceedings. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney . 
Charles B. Murray, 

John P. Burke, 

Assistant U. S. Attorneys. 
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District Court of the United States for the District of Columbia 

Habeas Corpus No. 2502 
William M. Williams, petitioner 
vs. 

Ray L. Huff, General Superintendent D. C. Reformatory, 

RESPONDENT 

United States of America, 

District oj Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 In the United States District Court for the District of 

Columbia 

Habeas Corpus No. 2502 

William M. Williams, petitioner, D. C. Reformatory, 

Lorton, Virginia 

vs. 

Ray L. Huff, respondent, General Superintendent D. C. 
Reformatory, Lorton, Virginia 

Filed Nov. 8,1943. Charles E. Stewart, Clerk. 

C76G20—44-2 
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Petition for writ of habeas corpus 

Comes now, William M. Williams, your petitioner, a citizen 
of the United States and a resident of the District of Columbia 
and states the following: 

I am filing petition for Writ of Habeas Corpus on the grounds 
that I was not represented by counsel during my trial; no one 
asked me if I wished counsel to represent me; taking advise 
from layman that: If I pleaded guilty I would receive proba¬ 
tion, and being ignorant of law I pleaded guilty, without the 
assistance of counsel and received my present term, therefore 
petitioner respectfully requests that he be brought to Court and 
be represented by able counsel. 

William M. Williams, 

Petitioner. 

Subscribed and sworn before me this 2nd day of November 
1943. 

My commission expires on the 29th day of December 1946. 

[seal] Wade G. Maddox, 

Notary Public. 

2 In the District Court of the United States for the 

District of Columbia 

Habeas Corpus No. 2502 

William M. Williams, plaintiff 
vs. 

Ray L. Huff, respondent 

Filed Nov. 8, 1943. Charles E. Stewart, Clerk. 

Order authorizing filing, for writ of habeas corpus, and 

! appointing attorney for petitioner 

Upon consideration of the affidavit in forma pauperis and 
the petition for a writ of habeas corpus, it is this 8th day of 
November 1943, 

Ordered that the petition be filed and the action prosecuted 
without prepayment of costs. 
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It is further ordered that the writ of habeas corpus be issued 
returnable on the 12th day of November 1943, at 10 O'Clock, 
A.M. 

It is further ordered that Joseph H. Bilbrey, Esq., be and 
hereby is appointed as attorney to represent the petitioner in 
this proceeding. 

F. Dickinson Letts, 

Justice. 

3 In the District Court of the United States 

For the District of Columbia 

Habeas Corpus No. 2502. 

William M. Williams, petitioner 
vs. 

Ray L. Huff, Superintendent of D. C. Penal Institutions, 

RESPONDENT 

Filed Nov. 10, 1943. Charles E. Stewart, Clerk. 

Answer 

Comes now Ray L. Huff, respondent herein by his attorney, 
Edward M. Curran, United States Attorney in and for the Dis¬ 
trict of Columbia, and in answer to the writ of habeas corpus 
issued herein on November 8, 1943, represents to the Court as 
follows: 

(1) Respondent admits that petitioner William M. Williams, 
is presently incarcerated in the District of Columbia Reforma¬ 
tory at Lorton. Virginia. Respondent says that this incar¬ 
ceration is due to a judgment of this District Court in Criminal 
No. 67872, which judgment was that petitioner be sentenced 
to serve a term of imprisonment of from two to six years in 
a penitentiary on account of his conviction, had upon his plea 
of guilty to the charge of assult with a dangerous weapon. 
The indictment was returned on June 3, 1941. Petitioner 
pleaded guilty on June 6, 1941, and was sentenced on June 
13, 1941. A certified copy of the judgment in Criminal No. 
67872 is attached hereto, marked “Exhibit A” and prayed to 
be read as a part hereof. 
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(2) Respondent denies the allegations of the petition, which 
state in effect that petitioner was convicted without the as¬ 
sistance of counsel and not having made an intelligent waiver 
of his right to be represented, petitioner was not represented by 
counsel. However, the judgment of the Court recites 
that: 

4 i “ * * * The defendant, William M. Williams, ap¬ 
pearing in proper person, and having been advised of his 
constitutional right to counsel, and having been asked whether 
he desired counsel assigned, replied that he did not, * * * ” 

This recital is an incontrovertible fact of record, which ought 
to prevent the granting of this writ (Walker v. Johnston, 312 
U. S. 275. 2S4 (1941)). Facts inconsistent with the record may 
not be shown in habeas corpus proceedings (Clawans v. Reeves, 
70 App. D. C. 107,109). 

Wherefore, your respondent prays that the writ be discharged, 
and petitioner remanded into his custody. 

Edward M. Curran, 
Edward M. Curran, 

I United States Attorney. 

John P. Burke, 

John P. Burke, 

i Assistant United States Attorney. 

Received copy 11/10/43. J. W. Bilbrey. 


5 EXHIBIT A 

District Court of the United States for the District of Columbia 

Division 

No. 67872 

United States 
v. 

William M. Williams 

Criminal Indictment in One Count for Assault With Dangerous 

Weapon 

% 

Filed Nov. 23, 1943. Charles E. Stewart, Clerk. 

Judgment and complaint 

On this 13th day of June, A. D. 1941, came the United States 
Attorney, and the defendant William M. Williams, appearing 
in proper person, and having been advised of his constitutional 
right to counsel and having been asked whether he desired 
counsel assigned, replied that he did not, and, the defendant 
having been convicted on his plea of guilty of the offense 
charged in the indictment in the above-entitled cause, to wit: 
Assault with Dangerous Weapon and the defendant having 
been now asked whether he has anything to say why judgment 
should not be pronounced against him, and no sufficient cause 
to the contrary being shown or appearing to the Court, it is by 
the Court 

Ordered and adjudged that the defendant, having been found 
guilty of said offenses, is hereby committed to the custody of 
the Attorney General for imprisonment in an institution of 
the Penitentiary type to be designated by the Attorney General 
or his authorized representative for the period of Two (2) years 
to Six (6) years. 

It is further ordered that the Clerk deliver a certified copy 
of this judgment and commitment to the United States Marshal 
or other qualified officer and that the same shall serve as the 
commitment herein. 

(Signed) F. Dickinson Letts, 

United States District Judge. 

A True Copy. 

Test: 

Charles E. Stewart, Clerk. 
By Margaret L. Boswell. 
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In the District Court of the United States 
For the District of Columbia 

Habeas Corpus No. 2502 

William M. Williams, petitioner 

v. 

Ray L. Huff, General Superintendent, D. C. Penal Insti¬ 
tutions, respondent 

Filed Nov. 23, 1943. Charles E. Stewart, Clerk. 

Order 

This cause came before the Court for consideration on the 
12th day of November 1943. Upon consideration of the peti¬ 
tion filed herein and of respondent’s answer thereto, it is by 
the Court this 23rd day of November 1943, 

Ordered, That the writ of habeas corpus heretofore issued 
herein be discharged, the petition dismissed and petitioner re¬ 
manded into the custody of respondent. 

i Edward C. Eicher, 

Chief Justice. 

Approved as to form. 

J. H. Bilbrey, 

Joseph H. Bilbrey, Esq., 

Attorney for Petitioner. 

\ 

7 In the district Court of the United States for the 

District of Columbia 

i Habeas Corpus No. 2502 

William M. Williams, petitioner 

v. 

Ray L. Huff, General Superintendent, D. C. Penal 
i Institutions, respondent 

Filed Dec. 10, 1943. Charles E. Stewart, Clerk. 

Order authorizing appeal without payment of costs 

Upon consideration of the petition of William M. Williams 
for leave to note and prosecut? an appeal from the judgment 


entered in this cause on November 23,1943, to the United States 
Court of Appeals for the District of Columbia without payment 
of costs due to the poverty of the petitioner; and this cause 
having been decided by the undersigned Chief Justice of this 
Court, it is this 10th day of December 1943, ordered that the 
petitioner be and he is hereby authorized to note and prosecute 
his said appeal without prepayment or payment of costs, and 
in the opinion of the undersigned Chief Justice such appeal is 
taken in good faith. 

Edward C. Eicheb, 

Chief Justice. 

8 In the District Court of the United States for the 

District of Columbia 

Habeas Corpus No. 2502 

William M. Williams, petitioner 

v. 

Ray L. Huff, General Superintendent, D. C. Penal 

Institutions, respondent 

Filed Dec. 10, 1943. Charles E. Stewart, Clerk. 

Notice of appeal 

Notice is hereby given that William M. Williams, petitioner 
above named, hereby appeals, to the United States Court of 
Appeals for the District of Columbia from the order of Novem¬ 
ber 23, 1943, discharging the Writ of Habeas Corpus and dis¬ 
missing petitioner’s petition, and remanding petitioner to the 
custody of the respondent. 

J. H. Bilbrey, 

J. H. Bilbrey, 

Attorney assigned by the Court 

" to act for the Petitioner. 
Woodward Building , Washington, D. C. 

The Clerk of the Court will send copy of the foregoing to: 
Messrs. Edward M. Curran, U. S. District Attorney, and Joseph 
P. Burke, Assistant U. S. District Attorney, Counsel for the 
Respondent. 
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9 In the District Court of the United States 

for the District of Columbia 

Habeas Corpus 2502 

William M. Williams, petitioner 

vs. 

Ray L. Huff, General Superintendent of D. C. Penal 

Institutions, respondent 

Filed Dec. 10, 1943. Charles E. Stewart, Clerk. 

Points relied upon by William M. Williams, petitioner-appel¬ 
lant on appeal to the United States Court of Appeals for the 
District of Columbia 

jWilliam M. Williams, petitioner-appellant, by his counsel, 
J. H. Bilbrey, hereby sets forth the following statement of 
points to be relied upon by him on his appeal to the United 
States Court of Appeals for the District of Columbia. 

I 

The trial Court erred in refusing to hear testimony offered 
by petitioner the substaice of which testimony was as follows: 

In 1939, at the age of fifteen, he was committed to the Na¬ 
tional Training School For Boys. Thereafter he was trans¬ 
ferred to Gallinger Hospital for a tonsil operation. He left 
the Hospital without permission, and was at liberty for a pe¬ 
riod of thirty-five days. On August 24, 1939 he was arrested 
by Joseph P. Concannon, a parole officer of the National Train¬ 
ing School For Boys and confined without bail. 0n June 3, 
1941 he was indicted in the District Court of the United States 
for the District of Columbia on a charge of making an as¬ 
sault with a dangerous weapon upon officer Concannon when 
the latter arrested him on August 24,1939. 

Prisoners at the District Jail advised him that he should 
plead guilty to the assault; if he did so he would get proba¬ 
tion. On June 6, 1941, at which time he was seventeen years 
of age, he was brought into court and arraigned upon 

10 the indictment. He was not advised that he was en¬ 
titled to counsel before pleading to the indictment. 
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Without the advice of counsel he entered a plea of guilty to the 
indictment and his case was referred to the probation officer of 
the Court. On June 13,1941, still without the advice of coun¬ 
sel, he was sentenced to serve a term of imprisonment of from 
two to six years, upon which sentence he was confined in the ' 
Reformatory at Lorton, Virginia, and has been there confined 
ever since. 

II 

The trial Court erred in ruling and holding that petitioner, 
a minor 17 years of age, could waive his constitutional rights 
to advice of counsel prior to and at the time of his arraign¬ 
ment on an indictment charging a felony. 

III 

The trial Court erred in making the order of November 23, 
1943, dismissing petitioner’s petition for a writ of habeas cor¬ 
pus, and remanding petitioner to the custody of the respondent. 

J. H. Bilrrey, 

J. H. Bilbrey, 

Attorney assigned by the Court to Advise Petitioner, 

Woodward Building, Washn. D. C. 

Service of the foregoing statement of points on appeal is 
hereby acknowledged, copy of same having been served on the 
undersigned on the 9 day of December 1943. 

J. P. Burke, 

Asst. U. S. Atty. 


11 In the District Court of the United States for the 

District of Columbia 

Habeas Corpus 2502 

William M. Williams, petitioner 
vs. 

Ray L. Huff, General Superintendent of D. C. Penal 
Institutions, respondent 

Filed Dec. 10, 1943. Charles E. Stewart, Clerk. 

Designation of record on appeal 

The Clerk of the Court in making up the record on appeal 
will include therein the following: 

1. Petition for Writ of Habeas Corpus. 

2. Order appointing counsel to advise petitioner. 

3. Return of respondent. 

4. Order of November 23, 1943, dismissing petition for Writ 
of Habeas Corpus and remanding petitioner to the custody of 
respondent. 

5. Order authorizing noting and prosecution of appeal with¬ 
out payment of costs. 

6. Notice of Appeal. 

7. Statement of Points on Appeal. 

8. This designation. 

J. H. Bilbrey, 

J. H. Bilbrey, 

Attorney Assigned to advise Petitioner. 
Received copy of the foregoing designation of record this 9 
day of December 1943. 

J. P. Burke, 

Asst. U. S. Atty. 


12 District Court of the United States for the District 

of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered 1 to 11, both inclusive, to be a true 
and correct transcript of the record according to designation of 
record by counsel filed and made a part of this transcript, in 
cause entitled William M. Williams, Petitioner vs. Ray L. Huff, 
General Superintendent D. C. Reformatory, Respondent, Har 
beas Corpus No. 2502, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 11th day of January 1944. 

[seal] C. E. Stewart, Clerk. 

[Endorsement on cover: ] No. 8669. Wm. M. Williams, Ap¬ 
pellant v. Ray L. Huff, General Supt. D. C. Reformatory, Ap¬ 
pellee. United States Court of Appeals for the District of 
Columbia. Filed Jan. 14, 1944. Joseph W. Stewart, Clerk. 



